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It may safely be stated, therefore, that both authority and logic 
support the view taken by the court in Harris v. Taylor, that 
where a statute of this character is in operation such conditional 
appearance is to be considered a voluntary appearance and sub- 
mission to the jurisdiction of the court. 

L.W. 



CONSTITURIONAL LAW — An ARGUMENT TO SUPPORT THE CON- 
STITUTIONALITY of the Webb-Kenyon Act — The Webb-Kenyon 
Act of 1913 1 provides in substance that it shall be unlawful to 
transport into any state intoxicating liquor which is intended by 
any person interested therein to be received, sold or in any manner 
used, either in the original package or otherwise, in violation of 
any law of the state into which it is shipped. Any discussion con- 
cerning the constitutionality of this act must of necessity have for 
a background its predecessor, the Wilson Act of 1890, 2 and the 
case In re Rahrer, 3 in which the constitutionality of the latter act 
was upheld. An Iowa statute prohibiting the sale of liquors, except 
for medicinal purposes, had been held unconstitutional as applied 
to liquor brought from other states and sold in the original pack- 
ages. 4 The inability on the part of the states to control the sale 
of liquor in this form was removed by the Wilson Act, which made 
liquor transported into any state, upon its arrival in such state, 
subject to the operation of the laws of that state enacted in the 
exercise of its police powers, to the same extent as though produced 
in that state, and regardless of whether it still remained in its 
original package. The act was held not to constitute a delegation 
of power to the states and was declared constitutional. 

It is obvious, at the beginning, that the objection to the validity 
of the state statute in Leisy v. Hardin 5 cannot have been a con- 
stitutional one, since had it violated the Constitution of the United 
States, Congress could not later, by its assent, give a similar state 
act validity, which would be, in effect, an alteration of the Con- 
stitution by an act of Congress. The alternative is that the former 
statute was in conflict with the assumed will of Congress, which 
objection was removed by the Wilson Act. 

The power of Congress to provide that an object of interstate 
commerce shall be divested of its interstate character at a point 
earlier than it otherwise would be is considered in In re Rahrer and 
the right affirmed. It would seem, however, that the case should 

'Act Mar. 1, 191 3, c. 90, 37 Stat. 699 [U. S. Comp. St. 1913 § 8739]. 
1 Act Aug. 8, 1890, c. 728, 26 Stat. 313 [U. S. Comp. St. 1901, p. 3177]. 
'140 U. S. 545 (1890). 

4 Leisy v. Hardin, 135 U. S. 100 (1890). 

5 Supra, note 4. 
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be sustained upon some other and sounder theory. For if Con- 
gress, as it was there intimated, does possess the power to define 
interstate commerce and what constitutes objects of interstate com- 
merce, it is apparent that it might, by a broad and all-embracing 
definition, greatly augment its powers ; or, by adopting the opposite 
extreme, it might consummate a practical delegation of its power 
to regulate interstate commerce to the states. 

While the constitutionality of the Webb-Kenyon law as yet 
remains to be passed upon by the Supreme Court of the United 
States, its validity has been the subject of considerable discussion 
among the lower courts. Perhaps the most recent of these opinions 
is in Southern Express Company v. Whittle," where it was stated 
that the power to regulate commerce necessarily comprehends the 
power to define it, and likewise to distinguish "between things dele- 
terious and things beneficial and innocuous," and to deny abso- 
lutely or conditionally entrance into such commerce to those things 
which are deleterious. The power to do the latter Congress un- 
doubtedly possesses, but there appears to be an essential difference 
between a conditional or absolute exclusion prescribed by Congress 
that is uniform throughout the United States, and a delegation to 
each state 61 the right to determine, in the exercise of its police 
power, which, among articles of commerce generally conceded to be 
legitimate, it conceives to be deleterious, and to exclude such arti- 
cles from interstate commerce. It is upon this power if exclusion, 
absolute or conditional, that another recent case, State of West Vir- 
ginia v. Adams Express Company,'' purports to sustain the Webb- 
Kenyon Act. 

Indeed, the act <js entitled: "An act divesting intoxicating 
liquors of their interstate character in certain cases." In a lengthy 
and well-considered opinion, Mr. Chief Justice Pennewill, in State 
v. Grier, 8 upheld the act with the following argument : "If an article 
of commerce can be divested of its interstate attributes and shorn of 
its protection, in part, by an act of Congress, it is difficult to see why 
it cannot be wholly divested of such attributes in a state whose laws 
seek to control it for the good of its citizens. If it is possible, under 
a federal act, to legally prevent its sale in the original package at the 
point of destination, why cannot its transportation within the state 
to such point be equally prevented ?" 

It seems clear that if it be assumed that Congress has power to 
define interstate commerce, and that In re Rahrer went to the 
extent of so holding, the force of this argument is irresistible. But 
in view of the possible practical consequences, already indicated, of 
the exercise of such a power by Congress, principle as well as 



•69 So. 652 (Ala. 1915). 
'219 Fed. 794 (1915). 
'88 All. S79 (Del. 1913). 
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authority opposes such an assumption.* The definition of interstate 
commerce is a judicial and not a legislative function, and its defini- 
tion cannot be qualified or limited by Congress. 

The act under discussion admittedly goes a step further than 
the Wilson Act in that it prohibits the transportation rather than the 
sale of articles under certain conditions. One is reminded of the 
early variance of opinion as to the meaning of the word "exclusive" 
when applied to the power of Congress to regulate interstate com- 
merce, Mr. Chief Justice Marshall taking the view that if had 
reference to the power exercised, 10 and Mr. Chief Justice Taney 
taking the position that it had reference to that upon which the 
law operated. 11 The act under discussion unquestionably sanctions 
the interference by states with interstate commerce in a matter 
of national concern and the imposition of a direct burden upon it, 
which, in the absence of congressional action, would have been 
invalid. 12 The decision in In re Rahrer seems to indicate a harking 
back to the conception of Mr. Chief Justice Marshall,- that the 
assertion that the power of Congress in this particular is "exclu- 
sive" has reference to the power exerted and not to the effect of its 
operation. And very recently the power of Congress to regulate 
interstate commerce has been characterized by the Supreme Court as 
"exclusive." 18 Taken altogether, these cases furnish some ground, 
at least, for the belief that the court is returning to this earlier con- 
ception which, though open to the objection pointed out by Mr. 
Chief Justice Taney that all state laws are in a sense police regu- 
lations, and that the importance of a state act from the constitu- 
tional viewpoint lies not in the motive of the legislature enacting it, 
but in the effect of the act in its application, is a theory on which 
In re Rahrer is clearly sustainable. 

It would seem, therefore, that the only impediment to the im- 
position by a state of a direct burden on interstate commerce in the 
bona fide exercise of its police power, is the assumed will of Con- 
gress. The assent of Congress given in advance, being an unequiv- 
ocal expression of its will, permits state legislation of this type, 
the safeguard against the actual delegation of power by Congress 
lying in the qualification that the state's action may not be a regu- 
lation of interstate commerce as such, but must be an exercise 
of its police power. 

The decisions involving the Webb-Kenyon Act have been con- 
cerned with its application more often than with its constitutional- 



' Brown v. Maryland, 12 Wheaton 419 (1826). 
"Williamson v. Black Bird Creek Co., 2 Peters 245 (1829). 
"License Cases, 5 Howard 504 (1846). 
"Cooley v. Board of Wardens, 12 Howard 299 (1851). 
"Sligh v. Kirkwood, 237 U. S. 52 (1914). 
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ity, some interesting situations having arisen. 14 It is submitted, 
however, that under the above theory, the constitutionality both 
of this act and of the Wilson Act is sustainable. 

B. M. K. 



International Law — What Is the Present Status of 
Enemy Shareholders in English Companies? — In view of the 
magnitude and extensiveness of modern commercial enterprises, it 
may seem surprising that there are very few reported cases deal- 
ing with the effect of the outbreak of the present war upon the 
rights and obligations of persons, resident in one country, who hold 
stock in corporations doing business in an enemy country. The 
absence of litigation on this question is principally accounted for 
by the fact that each of the belligerent countries has its own 
municipal law on the subject, contained in executive proclama- 
tions and statutory enactments. Occasionally, however, situations 
arise that are not specifically provided for by the municipal law, 
and then the rules of international law, such as they are, must be 
relied upon. 

An alien, not an enemy, is, of course, not prevented from 
being a stockholder in a corporation. 1 On the other hand, a per- 
son cannot become a stockholder after war has broken out between 
his country and the country where the corporation is chartered 
and conducting its business. In legal contemplation, the subjects 
of two hostile countries are enemies, and so long as the war lasts, 
they are unable to enter into any binding contracts with one 
another. Consequently, it is clear that during the continuance of 
the war, an agreement by a German to become a member of an 

"In James Clark Distilling Co. v. Western Maryland Ry. Co., 219 Fed. 
333 (1914), a statute of West Virginia prohibited the sale of intoxicants 
within the state and declared that as to liquor shipped into the state, the 
sale should be deemed to be made at the place of delivery. The District 
Court held that the state could not forbid the sale of liquors in another 
state nor say that what by the general law was a completed sale in Mary- 
land was a sale in West Virginia. The court construed the statute as being 
intended merely to make certain the county in which offenders were to be 
prosecuted. But in considering the same statute the Circuit Court of Appeals 
later held that the legislature had power to provide that the place of de- 
livery should be the place of sale, which under the circumstances was tanta- 
mount to a prohibition against receipt and delivery. State of West Virginia 
v. Adams Express Co., supra, note 7. In Hamm Brewing Co. v. Chicago, 
etc., Ry. Co., 215 Fed. 672 (1913), a statute of Iowa prohibited the trans- 
portation by any common carrier of liquors unless the consignee had a per- 
mit. It was held that the carrier was not justified in refusing a shipment 
consigned to one who had no permit. It was pointed out that the Webb- 
Kenyon Act prohibits the transportation only when it was intended to be 
received, used, etc., in violation of the law, and does not prohibit transpor- 
tation in violation of the law. 

'Reg. v. Arnauld, 16 L. J. Q. B. 50 (Eng. 1847). 



